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Abstract  
 
This paper examines Article 3 ECHR violations in asylum seeker detention places. This has 
been a topical issue for the last few years and will be further as asylum seekers are still an 
ongoing issue. The detention places are the most common place where asylum seekers are 
staying; thus, compliance with the law should be ensured. Especially, as Article 3 is one of the 
absolute and non-derogable rights, therefore, the compliance of it is necessary for every 
Council of Europe Member State. In the analysis part, the ECtHR case-law provides examples 
and further analysis of detention place conditions to see whether there are violations and to 
what extent. Possible reasons and preventive mechanisms are also analysed in this thesis.  
 
Keywords: human rights, Article 3, ECHR, torture, inhumane treatment, degrading treatment, 
asylum seekers, detention conditions, preventing torture.  
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SUMMARY 
 
This thesis “European Convention on Human Rights Article 3 violations in cases of 
asylum seeker detention places” goes from international human rights to the Council of 
Europe region, thereby to European Convention on Human Rights and its main Article 3 “No 
one shall be subjected to torture or to inhuman or degrading treatment or punishment.” 
Asylum seekers are forced to leave their country due to conditions there such as war, poverty, 
hunger, political or religious aspects. They are considered a vulnerable group all over the 
world, taking into account what they have gone through. Detention places are mostly the first 
place where they are officially staying when entering a new country. However, it is not 
explicitly known for how long people will stay there as the status granting procedures might 
take time. Taking into account the reasons why people are seeking asylum and mass 
movement, often detention places are overcrowded leading to fundamental need issues such 
as lack of food, water, poor hygiene norms. Thereby, a violation of Article 3 (“No one shall 
be subjected to torture or to inhuman or degrading treatment or punishment.”) is one of the 
most common issues. Article 3 cannot be violated, because of its absolute nature and non-
derogable right, thus this paper tries to find possible answers for the research question “What 
are the issues of compliance with Article 3 of ECHR regarding asylum seeker detention 
places?” 
This work includes an interdisciplinary analysis of law and diplomacy thus the paper has both 
sides for analysis - legal and policy. It consists of an introduction, five chapters and a 
conclusion.  
 Starting with the introduction which gives a historical overview of the topic, Article 3 
historical development, what has been the reasons and why it is still so relevant until 
nowadays. As well as asylum seeker definition, reasons for leaving country and detention 
place topicality as most of the violations have been found there.  
The first chapter introduces the reader to Article 3. Analysing the law and giving an 
explanation for each definition as it is highly necessary in the further case law part by the 
Court; to see how they come to judgments and whether there have been violations and to what 
level. Moreover, it emphasizes the absolute nature and non-derogability for this right as it 
cannot be taken away or violated in any situation.  
The second chapter presents additional legal instruments from the asylum seeker side 
as The Convention Relating to the Status of Refugees (also known as 1951 Refugee 
Convention or Geneva Convention), subsidiary protection under EU law and Dublin III 
Regulations. For understanding the international protection aspects and when it can be used, 
how and what are the possible granting options. As well as, the asylum seeker definitions.  
The third chapter is the case law analysis provided by the ECtHR. It starts with the 
insight for asylum seeker detention places, stating that not always they are the same and 
appropriate, it can also be an airport transit zone. Followingly, the work in this section is 
divided by the groups, where analysis is for common violations like group case violations 
regarding detention and living conditions; detention condition violations regarding children; 
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detention condition violations in airport transit zones. All this has been supported and 
analysed by the real-life case law examples emphasized by the described facts as it is a 
necessary part to understand what condition has led to the violation.  
 The fourth chapter gives insight into the challenges and issues of why the state 
cannot comply with Article 3. Showing reasons like mass movement because of the Arab 
Spring event. Also, economic aspects, budget, the country's internal choice for accepting 
asylum seekers and how this all leads to overcrowding thus not having proper food, water, 
hygiene needs as an example to mention.  
The last part of the work, the fifth chapter gives a few options and tries to answer 
additional research question for how to deal and prevent violation of Article 3. As there are 
many organisations, institutions which try to prevent torture, taking into account these papers 
scope of CoE, also the preventive mechanism has been chosen in this region. With one 
exception, adding international non-governmental organisation - Association for the 
Prevention of Torture - to show how they are cooperating also with the CoE and can help with 
their global experience.   
It is clear that while there will be actions and reasons that people will be forced to 
leave their country, they will and the world will have asylum seekers. The Court has 
emphasized this group as vulnerable, thus protection should be provided. Therefore, also 
Article 3 as the absolute and non-derogable right should be ensured. The research analysed 
detention place conditions as there are the most violations. Throughout the work can see what 
and how the violations are interpreted, to what level, what are the reasons and how it could be 
dealt and prevent taking into account the topicality of this issue and the opportunities what 
also preventive mechanisms offer. It can also be concluded that few countries are more 
involved in this while other less, but the fact that all of CoE member states should cooperate, 
work together, have a strategy and help each other is clear to provide fundamental needs for 
asylum seekers and promote human rights globally.  
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LIST OF ABBREVIATIONS 
 
 
APT            Association for the Prevention of Torture 
 
CoE                                    Council of Europe 
 
CPT             The European Committee for the Prevention of Torture and            
                     Inhuman or Degrading Treatment or Punishment 
 
ECHR, the Convention      European Convention of Human Rights 
 
ECtHR, the Court            European Court of Human Rights 
 
ECPT                         The European Convention for the Prevention of Torture and 
         Inhuman or Degrading Treatment or Punishment 
 
EU            European Union 
 
e.g.           For example 
 
etc.            And so forth 
 
NGO             Non-governmental organisation 
 
UDHR           Universal Declaration of Human Rights 
 
UNHCR           The United Nations High Commissioner for Refugees 
 
1951 Refugee Convention      The Convention Relating to the Status of Refugees. Also 
known       as the Geneva Convention or 1951 Refugee 
Convention 
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INTRODUCTION 
Human rights have not always been defended. Dramatic and massive historical events - the 
First World War and the Second World War have been the point where the world leaders 
understood that actions for human right defence should be taken.
1
 First attempts for an idea of 
establishment of a common human rights system was under the League of Nations where it 
created a high commission for refugees, mandate commission for individual petitions and 
minority committee for minority complaints as few examples to note. Unfortunately, it was 
not the best success for the League of Nations and these commissions work, additionally, the 
Second World War interrupted it.
2
 Nevertheless, after the Second World War, the will to fight 
for human rights was on a high-level understanding that nothing like this could happen again 
for society and there is a need for changes. Thereby, the Universal Declaration of Human 
Rights was adopted in 1948.
3
 However, this research will focus on the Council of Europe 
which was created in 1949
4
 for the promotion of human rights, the rule of law and democracy 
Also, the European Convention on Human Rights adopted in 1950
5
 as a primary document to 
which nowadays 47 member states of the CoE have to follow. 
6
 
In this research the most important is Article 3 (Prohibition of torture) from the ECHR 
“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”7  
Regards to the tragic situations and actions that happened during the Second World War, it 
was without doubt that there is a need to protect people even more and no one has the right to 
do harm to others. Thus, the creation and inclusion of this article was necessary.
8
  Moreover, 
for a democratic society Article 3 is one of the fundamental values according to the ECtHR. 
9
 
This article is quite clear and short compared to other articles in the Convention.
10
 Although it 
does not mean that authorities can rely on understanding and be complacent in respecting and 
enforcing it. 
 
                                                 
1
 Council of Europe. The Conscience of Europe 50 Years of the European Court of Human Rights.”The Birth of 
the European Convention on Human Rights.” (Third Millennium Publishing Limited, 2010). Available on:  
https://www.echr.coe.int/Documents/Anni_Book_Chapter01_ENG.pdf Accessed 16 February 2020.  
2F.Viljoen “International Human rights law, short history,” UN Chronicle, available on:   
https://www.un.org/en/chronicle/article/international-human-rights-law-short-history Accessed February 16, 
2020.     
3
 The Universal Declaration of Human Rights (General Assembly resolution 217 A, 1948) Available on: 
https://www.un.org/en/universal-declaration-human-rights/. Accessed February 16, 2020.    
4
Council of Europe. About the Council of Europe, available on:  
https://www.coe.int/en/web/yerevan/the-coe/about-coe Accessed  February 16, 2020.   
5
 European Convention on Human Rights (Amended by the provisions of Protocol No. 14 (CETS no. 194) as 
from its entry into force on 1 June 2010) Available on: 
https://www.echr.coe.int/Documents/Convention_ENG.pdf Accessed February 16, 2020. 
6
Council of Europe. A Convention to protect your rights and liberties, available on: 
https://www.coe.int/en/web/human-rights-convention Accessed February 16, 2020. 
7
 Article 3, ECHR.  
8
 Supra 1. 
9
 Soering v. the United Kingdom [Plenary], no.14038/88 § 87-88 ECtHR 1989. 
10
 Article 4 of Protocol No. 2 is the shortest article in ECHR and protocols.  
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According to the UN Refugee Agency an asylum seeker has been described as:” An 
asylum-seeker is someone whose request for sanctuary has yet to be processed.”11 These are 
usually persons fleeing wars, hunger, dangerous conditions for their lives and they are forced 
to leave the country.
12
 Moving to another country without your will is hard itself for the 
persons, especially children and their way to seek asylum is not an easy one, often it is long 
and complicated. While there will be ongoing wars, there will also be asylum seekers and this 
is a topical issue for the answer to how to deal with it often on the agenda.
13
 The focus in this 
thesis is on asylum seeker detention places where they are living, because in many cases it 
might be the first place where they are staying and living. Some persons may spend a longer 
time, some shorter, but not looking to the period of time the stay it should be humane, with 
appropriate conditions, fundamental needs, without any discrimination. Also, as it will be 
seen by the case law examples, they are often seen as a vulnerable group.
14
 
Therefore, Article 3 does also apply in asylum seeker detention places and will be analysed in 
this work. The research question for this work tries to help to identify answers to the 
question: What are the issues of compliance with Article 3 of ECHR regarding asylum seeker 
detention places? Followingly, additional questions of how to prevent it or what are the 
preventive mechanisms are analysed as well to understand better how to stop violations of 
Article 3, especially as it is the absolute right.  
 
For this research analysis, a doctrinal research method has been chosen. Starting with the 
interpretation of the law, in this thesis most importantly Article 3. Interpretation methods like 
historical has been used to help to see Article 3 historical development and need for it as it is 
relevant until nowadays. Also, a grammatical method to look at definitions and see the 
differences in the law, to understand better the meanings for it and to see how the Court has 
interpreted each of these definitions to find a violation of Article 3 in cases. Followingly with 
the case law and the qualitative analysis including literature and scholar materials and authors 
personal observations from the analysis.  
 
The thesis consists of five chapters. The work starts with Chapter 1 which interprets the law - 
Article 3. Chapter 2 continues with other additional and relevant legal instruments more from 
the asylum seeker aspect. Chapter 3 is based on the case law examples by the Court, more 
specifically divided on different detention place violations. Thus, Chapter 4 analysis the 
challenges and possible reasons where violations could arise.  Chapter 5 as the last gives an 
insight for the preventive mechanisms, focused and linked in the scope of Council of Europe. 
 
 
                                                 
11
 The UN Refugee Agency. Asylum-seekers, available on:  
https://www.unhcr.org/asylum-seekers.html Accessed 16 February 2020.  
12
 Amnesty International.“Refugees, asylum-seekers and migrants,” available on:  
 https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/, Accessed 16 February 2020. 
13
 Ibid.   
14
 ECRE, Asylum Seeker Database “The detention of asylum seekers in Europe Constructed on shaky ground?” 
(June, 2017) Available on: https://www.ecre.org/wp-content/uploads/2017/06/AIDA-Brief_Detention-1.pdf, 
Accessed 18 February 2020. 
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1.SCOPE OF ARTICLE 3 ECHR  
1.2. Article 3 definitions 
Article 3 provides and ensures that no individual in the world would have to suffer nor 
mentally or physically from the state authority behaviour. The scope of actions can be done 
by police officers to get information to the inappropriate detention conditions that are 
analysed in this work. “No one shall be subjected to torture or to inhuman or degrading 
treatment or punishment.”15 
Article 3 consists of a few specific words, each of them having different definitions. To see 
whether there are violations and to what extent, it is essential to analyse each definition closer.  
Degrading treatment is defined by the actions that have been done for persons to feel 
humiliated, have fear and it should not include physical or mental suffering as it is for 
inhuman treatment or torture. However, this can include that person would mentally break 
down for a short period of time or feel the disagreeable behaviour.
16
 Compared to inhuman 
treatment, also this one does not have to be with deliberate means.
17
  Nevertheless, cannot 
forget that also in this or any other definition by Article 3 has to reach some level of severity 
to be violated. For example, in case Smith and Grady v. United Kingdom 
18
 when persons 
were investigated and discharged for being homosexuals in the Royal Navy (armed forces), 
the level of severity was not found, thus not having a violation of Article 3. However, this 
case was noticeable and made changes in the UK law as the Court found it had a breach of 
Article 8.
19
 Furthermore, it is essential to look in-depth for every case and to see 
circumstances and the reasons for the actions done. Although Article 3 cannot be violated in 
any case, it may lead to the Court to examine the level of severity. In case Lyalyakin v. Russia 
20
 a person being in the army had to participate in a parade being naked in front of other 
soldiers. The Court found out that this was not the way to punish a person for trying to escape 
the army (the reason for escape was also a negative attitude according to the applicant.) 
Accordingly, it was contrary to Article 3, thus it held that this action caused public 
humiliation which goes under degrading treatment.
21
 According to cases (discussed further) 
another aspect where degrading treatment might be seen more is racial discrimination. One of 
the examples is Cyprus v. Turkey.
22
 With the complicated situation between both countries, 
discriminatory attitude was done towards Greek Cypriots who lived in the area in Northern 
Cyprus. The Court held that this attitude was estimated in the needed level of severity and 
went under the degrading treatment.
23
 Another case where it has had a combination also with 
Article 8 is Moldovan and others v. Romania.
24
 The state was involved in the home 
                                                 
15
 Article 3, ECHR  
16
 Council of Europe. Some definitions, available on:  
 https://www.coe.int/en/web/echr-toolkit/definitions  Accessed February 22, 2020.  
17
 A.Reidy, The Prohibition of torture “A guide to the implementation of Article 3 of the European Convention on 
Human Rights” (Human rights handbooks, No. 6, July 2003.) Available on:  
https://rm.coe.int/168007ff4c Accessed February 22, 2020.  
18
 Smith and Grady v. the United Kingdom (just satisfaction), nos. 33985/96 and 33986/96, § 2, 25 July 2000, 
ECHR 2000-IX.   
19
 After this remarkable case and few other applications, the UK adopted a new law on The Code of Social 
Conduct explaining Armed Forces policy on personal relationships.  
20
 Lyalyakin v. Russia (just satisfaction), no. 31305/09, § § 75-79, 14 September 2000, ECHR 2015.  
21
 Ibid.  
22
 Cyprus v. Turkey [GC], no.25781/94, § § 302-306, 310-311, 10 May 2001, ECHR 2001- IV.  
23
 Ibid. 
24
 Moldovan and others v. Romania, nos. 41138/98 and 64320/01, § Article 3, 12 July 2005, ECHR 2005. 
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destruction and did not do necessary steps to help persons to live in normal conditions 
afterwards. Persons had to live under specific and inadequate conditions such as cellars, 
stables for a quite long time (years) or find other options to live with family members where it 
was overcrowded and could have health problems. Importantly to note, that all this was done 
to Romanian nationals of Roma origin and in conjunction with the violation of Article 8. Also 
Article 3 was violated taking into account all factors and racial discriminatory aspects which 
led to degrading treatment. 
25
 
Inhuman treatment already is in a more serious form, as the severity should be reached 
at least by minimum level and "cause either actual bodily harm or intense mental suffering." 
26
Also, actions for inhuman treatment do not have to have a specific purpose or be deliberate. 
Mostly it is in the cases of arrest or detention (for example case of Labita v. Italy.) 
27
 The 
authority representatives have used force or brutality or there are not needed conditions for 
persons. This aspect for detention places is important for this research as it is one of the most 
common issues in violations of Article 3 in asylum seeker detention places. Moreover, if the 
person before engaging with authorities has not had injuries and afterwards there is proof that 
the person has injuries and it is not justified that it was done by the victim itself or after 
engagement with authorities, the authorities should prove that force was not used.
28
 When the 
Court is analyzing cases, especially for applications in Article 3, they have to look at every 
case in detailed in-depth research. In these cases it is also important to understand that 
“inhuman” or “degrading” punishment or treatment can be associated if it goes above the 
limits or is not in conjunction with legitimate actions (for instance, a person being handcuffed 
for a specific time.) 
29
 Another aspect which the Court also considered, but not as the first one 
is the reason and purpose for such actions. As mentioned in the Gafgen
30
 case (discussed 
further) even if the police officers threatened a person with violence with the purpose to find 
out the boy and save his life, it is contrary to Article 3, thus having a violation. 
Moreover, it is not stated that definitions and meaning for inhumane and degrading 
treatment have to be separated and cannot be combined or seen together by the Court. This 
has been seen in the case II v. Bulgaria
31
 where a person for a three month period being in 
detention, had to share a little cell with three or four other persons, especially when not 
having the opportunity to go out and the cell was dark, without window and poorly ventilated, 
hygiene aspects were also not acceptable. It can be considered that almost every hour from 
this detention period a person had to spend in a small cell.  
Violations for Article 3 can also be seen from different aspects. For example in the 
case Öcalan v. Turkey.32 Person had to live with thought of having a death penalty (death 
penalty as such is not a violation of Article 3.) However, later imposition of it and not having 
a fair trial has been a violation of Article 3 stated by the Court.  Also, need to mention that ill-
treatment  is not written as part of the Article 3 ECHR, but still it is common for cases and if 
it does not reach a level of torture, it might be classified as inhuman or degrading. It is 
important to reach a minimum level of severity and the minimum is relative (need to look at 
                                                 
25
 Ibid.  
26
 Supra 16. 
27
 Labita v Italy [GC], no. 26772/95, 6 April 2000, ECHR.  
28
 Tyrer v. The United Kingdom  judgment of 25 April 1978 no.5856/72.  
29
 Jalloh v. Germany [GC], no. 54810/00, § 55, 11 July 2006, ECHR 2006-IX. 
30
 Gafgen v. Germany [GC] no.22978/05, § 87, 1 June 2010, ECHR 2010. 
31
 II v. Bulgaria, no. 440281/98, § Article 3, 9 June 2005,  ECHR. 
32
 Öcalan v. Turkey [GC], no.46221/99, § 8, 150, 12 May 2005, ECHR 2005-IV. 
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different circumstances and aspects such as age, state of health and others.) 
33
 Without this it 
cannot fall under the scope of Article 3. Accordingly, to fall under Article 3, the actions done 
have to “attain a minimum level of severity.”34  
Torture has been described as the most crucial form, especially if from the actions 
what has been done by inhuman treatment and the result makes a person suffer and causes 
very serious harm.
35
 The remarkable case where torture has been discussed is the unique 
Greek
36
 case. It was an inter-state complaint by Denmark, Norway, Sweden and the 
Netherlands to European Commission of Human Rights for Greece for the need of change in 
the military colonels regime. The Greek case
37
 has been the first one and the leading one 
(Ireland v. UK is another leading case) where the concepts as inhuman treatment or 
punishment, degrading treatment or punishment and torture has been identified. In this case, 
emphasis is on  definition of torture that it automatically also includes inhumane or degrading 
treatment. It can be understood as the need for getting information, as a punishment or to 
reach a deal or get a person to do what they want. 
38
 Almost 10 years later, according to 
ECtHR case Ireland v. UK 
39
 torture has been described a bit different by the Court rather by 
the Commission - ”deliberate inhuman treatment causing very serious and cruel 
suffering.”40Comparing both definitions the difference can be seen in the fact, that 
Commission in torture underlined the reason why the torture has been done (like getting 
information) while the Court emphasized the suffer what has been done.
41
 Although, an 
essential aspect for distinguishing inhuman treatment from torture is the degree of suffering 
and the fact that usually it is done with the reason - to get more information with some threats. 
However, obtaining information might be one of the most common reasons, at the same time 
need to highlight that there are other reasons for torture. For instance, to get a confession 
(even if the person has not done the specific thing); intimidation; to have punishment or this 
can be seen as inhumane treatment just in more serious or longer form. 
42
 Need to mention 
that both - physical and mental suffering counts. For example, from case law in the ECtHR 
threats of harm to the person or his family, rape, being kept blindfolded or with a bag on 
persons head counts as severe suffering. 
43
 On the other hand, torture has definitions also by 
other legal instruments. However, most of these definitions have the same core principle and 
only a few things might be added. For example according to Article 1 United Nation 
Convention,
44
 it also highlights the definition by suffering, severe pain and it can be in both 
forms physical or mental. Interestingly, in the UN definition is especially written that any 
kind of discrimination combining and including severe pain is also under torture definition. 
45
  
                                                 
33
 Tekin v. Turkey no. 52/1997/836/1042 Part 3 §52 ECtHR 1998. See also Jalloh v. Germany. 
34
 Ireland  v. the United Kingdom judgment of 18 January 1978 no. 5310/71,  § 162.  
35
 Supra 17. 
36
 App.3321/67, Denmark v. Greece; App. 3322/67, Norway v. Greece; App.3323/67, Sweden v. Greece; and       
App.3344/67, Netherlands v. Greece (“The Greek case”), Report of 18 November 1969, (1969). 
37
 Ibid.  
38
 Ibid. 
39
 Supra 34 
40
 Supra 34,  § 167. 
41
 Supra  36, See also Supra 34.   
42
 Supra 16, Supra 17. 
43
 Supra 16, Supra 17. 
44
 UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, 10 December 1984, United Nations. Available on: 
 https://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx Accessed February 25, 2020.  
45
 Ibid.  
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Another aspect why Ireland v.United Kingdom
46
 case is remarkable and essential to look at in 
this paragraph, is by reason of the five techniques to do harm to a person. It included wall 
standing with one of the understandings that persons had to stand in different “stress 
positions” like  
 
spread eagled against the wall, with their fingers put high above the head against the 
wall, the legs spread apart and the feet back, causing them to stand on their toes with 
the weight of the body mainly on the fingers.
47
 
 
Or also other techniques like hooding (having a dark bag over the head for a long period of 
time), subjection to noise (during interrogations on purpose in a loud room), deprivation of 
sleep, deprivation of food and drink (having the “special” diet.)48 
This idea of five techniques raised questions of whether it is torture or not. Interestingly, 
before the Court, the Commission's Report
49
 stated that five techniques go under Article 3 as 
torture and inhuman treatment. While the Court stated that it does not go under the definition 
of torture, but it is inhuman treatment. 
50
 
Even if Article 3 is short and might be clear and straight-forward, it is important to 
know the difference and what is the meaning behind it. Especially, as they all are 
interconnected - inhumane treatment might include degrading treatment and concurrently 
torture as the most serious and in highest form can include both of them.  Although, there are 
not specific definitions with clear “list” what the Court could check in every case to say what 
violation of the Article 3 has been done. Thereby the Court looks at each case separately and 
when interpreting the ECHR they give precedence to “present-day” standards, not what has 
been a standard in a similar case years ago or when ECHR was adopted. Therefore, it is 
highly important to mention that ECHR is called as a “living instrument” 51 with 
understanding that it can change and the Court should follow present-day conditions, not 
having one strict definition. This has been established in the case Tyrer v. United Kingdom
52
 
and highlighted in the case Selmouni v. France
53
 where Mr. Selmouni was arrested for drug 
trafficking and spent three days in custody. Even if those were three days which would also 
not be considered as a long period of time, it was horrible for Mr.Selmouni. For the 
application he has stated that he was “repeatedly punched, kicked, and hit with objects [...] 
urinating over [...]being threatened with a blowlamp.”54 Moreover, he has been the victim of 
being raped and had discrimination elements for being Arab. 
55
  
                                                 
46
 Ireland v. the United Kingdom  § 167. 
47
 Ireland v. the United Kingdom  § 96. 
48
 Ibid. 
49
  P. J. Duffy 1983. «Article 3 of the European Convention on Human Rights». International and Comparative  
Law Quarterly 32 (2): 316–346. doi:10.1093/iclqaj/32.2.316. 
50
 Ireland v. the United Kingdom  § B 35, C 167.  
51
 S. Theil. ‘Is the ‘Living Instrument’ Approach of the European Court of Human Rights Compatible with the 
ECHR and International Law?’. European Public Law 23, no. 3 (2017): 587–614 
52
 Tyrer v. The United Kingdom judgment of 25 April 1978, no.5856/72 § 31. 
53
 Selmouni v. France [GC] no. 25803/94, 28 July 1999, ECHR 1999-V. 
54
 Ibid. § 82. 
55
 Ibid. § 82. 
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According to these and even more essential factors and previous case law
56
 the Court states 
that certain acts “[...] classified in the past as “inhuman and degrading treatment” as opposed 
to “torture” could be classified differently in future.” 57 Thereby, a unanimous decision was 
taken to adjudicate that the actions done in this case both physical and mental could be crucial 
enough to go under torture.
58
 
For human rights there are positive and negative obligations. With the meaning that negative 
does not require to interact and do something. While the positive obligations as it is for 
Article 3 asks to do something in the manner as the way to ensure that the Contracting party is 
taking active steps to not have violations of Article 3. 
59
 Moreover, Article 1 ECHR states that 
the High Contracting Parties have the obligation to respect Human Rights, accordingly 
strengthening its obligations what was also highlighted in the Moldovan and others v. 
Romania case.
60
 Aforementioned definitions and facts demonstrate that Article 3 ECHR 
cannot be defined by a special “list” but should be looked at by each case separately and the 
violations should never be allowed. Positively, the Court examines Article 3 protection also in 
asylum seeker cases, taking into account that the ECHR is not an international instrument 
regarding refugees.
61
  
 
1.2 Absolute nature of Article 3 
 
Another important aspect is that Article 3 is one of the special articles, because of its absolute 
nature. This is one of a few articles from the Convention which does not allow some 
exceptions with the use of torture or inhuman or degrading treatment to be justified in events 
where the use of these actions might be seen as the only solution.
62
 In the case Gafgen v. 
Germany
63
 the absolute nature of Article 3 was highlighted once more. Looking to case facts 
and analyzing - even if the person has kidnapped the kid and asked for a ransom, the police 
did not have the right to threaten or do any other actions contrary to the Article 3 to get 
information about the kid. These activities by police were successful in getting information 
and finding a boy, but unfortunately it was too late and the boy was found dead with evidence. 
Accordingly, Gafgan was convicted for the murder.  As the police officers did not know that 
the boy was dead, they made threats of violence and later it was found as a violation of Article 
3, the Court stating:  
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The prohibition of ill-treatment of a person applies irrespective of the conduct of the 
victim or the motivation of the authorities. Torture, inhuman or degrading treatment 
cannot be inflicted even in   circumstances where the life of an individual is at risk.
64
 
 
Also, the landmark case Soering v. United Kingdom
65
 back in 1989 emphasized the 
responsibility for the Convention states. Thus also to have the responsibility not to send a 
person to the third state if there it will have to osculate with conditions which would be 
contrary to Article 3. In this case, if the person would be sent to the third state (as in this case, 
the United States of America which are not part of the Convention), it is not allowed, as the 
punishment for Mr.Soering actions in the US was decided to be a death penalty. According to 
Article 3 and concurring opinion of judge de Meyer 
 
The applicant’s extradition to the United States of America would not only expose him  
to inhuman or degrading treatment or punishment. It would also, and above all, 
violate  
his right to life.
66
 
 
The applicant also emphasized and submitted that Article 3 is straightforward for the 
Contracting States for not being able and allowed to violate Article 3 in their countries. 
However, states also would have to have an obligation to not allow to send persons to third 
countries where the violation, in this case inhuman or degrading treatment, would be done.
67
 
The absolute prohibition of actions mentioned in Article 3 is one of the values for the 
democratic society for which the Convention countries are part of and values. Thus, to go 
contrary to their own values even if the extradition has not explicitly been mentioned in 
Article 3 would be opposed to the idea for Article 3. Thereby, the Court said that this also has 
to be taken into account and the person cannot be extradited to a third state if the 
circumstances would be contrary to Article 3.
68
  
Article 3 is an absolute, nevertheless what violation or breach of the law person has done. 
Case Chahal v. United Kingdom
69
 will be looked at as an example with a particular idea for 
the aforementioned sentence. It includes that persons might be a threat to national security (in 
the host country) taking into account the actions they have done. Nevertheless, the Court 
understands the State for which it might be complicated ensuring peace and working to 
prevent terrorist attacks, the Court still emphasizes the absolute character of Article 3 even 
taking into account victim's conduct. 
70
 
In this case the Court believes based on the facts and information, that if the person were sent 
back to the country of origin, it would face real risk contrary to Article 3. Thereby, the 
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Contracting State should not allow this to happen in the case of expulsion, thus not violating 
Article 3. 
71
 
Moreover, Article 3 according to Article 15(2) ECHR
72
, is also on the list for a non-derogable 
provision, thus even in the cases of war or other public emergency threatening it cannot be 
violated and need to be respected. Taking into account Article 3 shortness, it also does not 
include any limitations or exceptions as other articles from the Convention might have. The 
Commission has stated that Article 3 is an absolute not only by the Convention, but also under 
international law, thereby there are no justifiable reasons for such acts which would breach or 
violate Article 3 according to the case Ireland v. United Kingdom. 
73
 
 
 
2.  PROCEDURE AND POSSIBLE STATUS GRANTING UNDER INTERNATIONAL 
PROTECTION 
 
The Convention Relating to the Status of Refugees or as also known as the Geneva 
Convention or 1951 Refugee Convention
74
 (hereinafter the 1951 Refugee Convention) history 
grounds are similar to the ECHR. With the League of nations starting to determine more 
about protection about the displaced persons and refugees. Creation of several institutions for 
protection like the Office of the High Commissioner of the League of Nations for Refugees 
(1939-1946) or the Intergovernmental Committee on Refugees (1938-1947).
75
 The Second 
World War has been the stepping stone and afterwards the 1951 Refugee Convention has 
been created with the primary goal to international protection of refugees still nowadays.
76
 As 
a basis and supportive element for this has been the Article 14 of the UDHR 1948
77
 
supporting the right to seek asylum in other states to be free from persecution. Additionally, 
the Qualification directive
78
 (in the EU Member states) goes hand in hand with the 1951 
Refugee Convention setting standards and criteria for persons to qualify for refugee or another 
status to get international protection and characterise rights for the persons. Also, after a 
while, the 1951 Refugee Convention added the 1967 Protocol, taking off the geographical 
limiting scope and applying the Convention universally. After analyzing Article 3 ECHR in 
the previous paragraphs, its absoluteness is evident and also in cases of asylum seekers 
whether in detention places where they are detained or in cases of expulsion (as few examples 
to mention) humane treatment has to be ensured, thus a violation of Article 3 cannot happen. 
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The 1951 Refugee Convention Article 1
79
 is lengthy and detailed in explanation of refugee 
definition and status, thus it is as follows:  
A refugee is someone who is unable or unwilling to return to their country of origin 
owing to a well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group, or political opinion is outside 
the country of his nationality and is unable or, owing to such fear, is unwilling to avail 
himself of the protection of that country; or who, not having a nationality and being 
outside the country of his former habitual residence as a result of such events, is 
unable or, owing to such fear, is unwilling to return to it.
80
 
 
The idea of the definition is to protect persons from returning or living in conditions where 
they would suffer persecution of activities mentioned in the previous definition. This is also 
the common ground for the 1951 Refugee Convention and Article 3 ECHR, although the 
meanings of both of them not always are the same, but it may overlap and have violations of 
these articles. At the same time it is necessary also to mention subsidiary protection status.
81
 
It is another option for what the asylum seeker can apply, additionally to refugee status. If the 
authorities decide that person should be recognized and granted for subsidiary protection then 
persons will get international protection under this status. This applies for the majority of the 
CoE member states, as this is EU Regulation; thus it gives more opportunities for protection 
to asylum seekers.
82
  
According to the UN Refugee Agency asylum seeker has been described as:” An asylum-
seeker is someone whose request for sanctuary has yet to be processed.” 83 Furthermore, the 
UNHCR Global Report has stated as:  
 
An individual who is seeking international protection. In countries with individualized 
procedures, an asylum-seeker is someone whose claim has not yet been finally decided 
on by the country in which the claim is submitted. Not every asylum-seeker will 
ultimately be recognized as a refugee, but every refugee was initially an asylum-
seeker. 
84
 
 
Thus following these definitions asylum seeker understanding has been followed by the states.  
In the EU, Dublin Regulation III
85
 has been created to have responsibility for the Member 
States to examine asylum seeker applications, thus there are no cases left without examination 
or none of the States would take care of it, as every application when entering EU territory 
                                                 
79
 Ibid. 75, Article 1. 
80
 Ibid.  
81
Ibid. 79.  
82
 Ibid. Article 2. 
83
 Ibid. 11. 
84
 The UNHCR Global Report. Glossary. “Asylum seeker.” Available on:   
https://www.unhcr.org/publications/fundraising/449267670/unhcr-global-report-2005-glossary.html Accessed 
March 17, 2020.  
85
 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 
criteria and mechanisms for determining the Member State responsible for examining an application for 
international protection lodged in one of the Member States by a third-country national or a stateless person 
(recast), 29 June 2013, OJ L. 180/31,  29 June 2013, (EU)No 604/2013. 
17 
 
has to be examined. There are suggestions and proposals for a renewed version of Dublin III 
Regulation, as it could automatically have the opportunity to see when the country has a 
disproportionate number of asylum seekers. This is important in the aspect that this can also 
be the reason why there are violations of Article 3 ECHR in detention places, if for example 
the state cannot ensure appropriate conditions for persons.
86
 These legal instruments can work 
sufficiently together. Therefore, the Dublin Regulation III is the first step, for understanding 
which country is responsible. Followingly, with the Refugee Convention 1951 as one of the 
most common but not the only instruments for understanding whether this person can be 
recognised for refugee or other legal status. According to ECtHR case M.S.S. v. Belgium and 
Greece
87
 (more discussed in further research) the Court has also held that in conjunction with 
the Dublin Regulation moving asylum seekers from one state to another where the system is 
insufficient, would prevent possible violation of Article 3. 
88
 
3. CASE LAW  
3.1. Detention places for asylum seekers 
The ECHR does not regulate asylum seeker procedures nor does it have the right to grant 
asylum. Therefore, the aforementioned legal instruments have been mentioned which regulate 
it. Nevertheless, even if the ECHR is not dealing directly with asylum seeker procedures, 
member states controlling their borders have to comply with ECHR according to Amuur v. 
France.
89
 Moreover, it has to protect the rights in the Convention also in cases of asylum 
seekers; in this research especially for the detention places and violations of Article 3 as this 
is one of the most common issues regarding violations of Article 3 for asylum seekers.  
The migration process as such might be unexpected, under pressure, it might lead to 
misconceptions and confusions, especially if the persons do not have ID cards or passports 
with them to show. Because of this, also the beginning of the detention process might be 
longer and persons might be placed in different facilities. It might sometimes include transit 
zones and ports as temporary detention places while finding and clarifying the person and 
other relevant data. Moreover, if the detainees have to stay for a time in a police station, this 
period should be “kept on an absolute minimum.” 90 As well as factors that migrants are not 
criminals, thus they should not experience detention as criminals and police stations might 
differ from asylum seeker detention places, for example not having enough place for activity 
outside the facility.  Although, if the persons are declaring for seeking asylum, they should be 
detained in a designated detention place. Notwithstanding, temporary or not, detention place 
should not cause problems and violations with Article 3 having degrading or inhuman 
conditions. It is important also to remember that asylum seekers are not immigrants who are 
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moving because of better work conditions or on their free will. In most cases they are 
escaping from their country of origin, because of dangerous and threatening conditions, 
violence, hunger as only a few examples to note.
91
 The way they have gotten to the asylum-
seeking country, stress about not knowing whether asylum or refugee status will be granted, 
what will be their future, where they will live, language barrier, cultural differences, 
sometimes also geographical and climate issues cannot be forgotten. Especially, highly 
important it is for the kids what they have experienced. Thus, in this part of the paper will be 
analysed real life examples with case law, thereby seeing why and what are the violations of 
Article 3 in detention places.   
 
3.2.  Violations regarding group cases for poor detention and living 
conditions 
 
One of the first cases that will be analysed is the significant M.S.S. v. Belgium and Greece
92
 
case. This case does include not only issues and violation of detention place and living 
conditions, but also transmission between two countries regarding Dublin Regulation II
93
 and 
expulsion from Belgium to Greece. Although, the focus will be on the detention and living 
conditions regarding violation of Article 3 ECHR.  In 2008 the applicant fled Afghanistan and 
through various countries entered Greece, thus also the European Union. As the applicant did 
not apply for asylum, he was ordered to leave Greece. The applicant's intention was to seek 
asylum in Belgium, so he did. However, as one of the procedures for persons entering the 
country in these kinds of cases and without documents is to take fingerprints, the person 
already was in the EURODAC database.
94
 Thereby, Belgium did not accept the asylum 
application and contacted Greece for the expulsion. Overdue the necessary deadline Greece 
confirmed the responsibility for this asylum seeker and the possibility to apply for asylum in 
Greece, thus afterwards he was moved to Greece. Right after the arrival, the person had to 
spend four days in a detention place which is located next to the airport with unsuitable 
conditions. Positively, the person got an asylum seeker`s card, thus could be free from 
detention facilities, although as he had nowhere to go and the authorities did not help to find 
it, he lived on the street for having the complaints also for living conditions. Because of the 
living conditions - poverty, homeless, in fear of being attacked - when the asylum seeker tried 
to leave the country, he was taken by police again to the same detention place and this time 
also beaten by police officers. After the detention, he continued to live on the street, but later, 
at least this time, the authorities helped to find a necessary accommodation, however not 
really successfully.  
Looking at detention conditions in this situation, the Greek government has explained 
that there are two detention sections, one for asylum seekers with basic need equipment and 
other for aliens with criminal crime background. Only the second time after trying to leave 
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Greece with the fake documents, the person has been detained in the section for criminals. 
Moreover, the government emphasized that the asylum seeker detention place is good for 
short-term detention as it was in this situation.
95
  Every Article 3 case should be analyzed 
separately, by circumstances in the case, because the conditions might be inhumane and it can 
be only for a short and limited period of time, thus the time limit or day count as such should 
not be the only indicator. The Court justified this idea with previous case S.D. v. Greece
96
 that 
conditions in detention are in dirty, limited space, without an opportunity to go outside and 
have normal and for personal need available access to toilets cannot be acceptable even if it 
was only for just six days. 
97
  
In M.S.S.case the detention was described by the asylum seeker as a small room, with many 
other people, not having normal access to the toilet as it is a basic need for humans to 
function. As well as no possibility to go out, at least to get fresh air, not even to do some 
activities. As it was overcrowded there were many people, there were not enough mattresses 
(and they were dirty) to have a sleep, as a result they had to sleep on the floor, additionally not 
having enough proper food. Moreover, the days spent in detention during the second time, he 
was beaten by the guards.
98
 It is essential to look and analyze how the applicant is describing 
conditions in detention, because according to that was evaluated possible violations by the 
Court.  Furthermore, according to the Presidential Decree Article 12
99
 Greece had to ensure 
and make available necessary and basic needs for asylum seekers, also taking into account 
health conditions and protecting people's fundamental rights. With meaning in this case 
ensuring normal sleeping mattresses, clean rooms, possibility to go out in the fresh air and to 
go to the toilet when the person needs, not for specific times or not allowed at all. 
100
  
Moreover, the contracting states as Greece in this situation has to ensure detention 
conditions appropriately respecting fundamental human needs, values and dignity. The way 
they are treated and living should not be highly stressful, thereby occurring unneeded stress 
that they already have because of experience seeking asylum. Lasting, the condition for them 
cannot in any way be degrading and cannot also ignore their health condition. The Court has 
made these observations also according to Kudla v. Poland
101
  case.  
Furthermore, as Article 3 of the Convention compliance is a hand -in- hand with the essential 
aspects of fundamental values for a democratic society, with an understanding of prohibiting 
actions stated in Article 3 no matter of the victims` conduct and the reason why Article 3 has 
been violated or the circumstances the Court respect the fundamental essence of the 
Convention. 
102
 The victim has stated and highlighted in his communication with counsel that 
he is beaten by guards and said that he wants: “get out of Greece at any cost so as not to have 
to live in such difficult conditions.”103 This explains the reasons why the applicant has tried to 
leave Greece several times even with fake identity documents, as well as living on the street 
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which was not acceptable and the person for months did not have normal access to food, 
hygienic needs as a basic need for human survival not even mentioning the safety and mental 
aspects what the person has gone through. 
104
 
Therefore, the Court does not agree with the Greek government that the duration in M.S.S. 
case would be brief even having only four day detention in the first time and a week in the 
second, thus not having a violation. The Court emphasizes that the applicant is an asylum 
seeker and needs to take into account also his previous experience; as he has travelled to other 
countries and it might have affected persons emotional and mental conditions as well, 
especially for asylum seekers likely to be vulnerable and traumatized. 
105
 
Also, in the separate opinion of judge Sajo he states that Greek authorities could provide more 
information or evidence proving that detention conditions have been appropriate, not having it 
overcrowded and with necessary hygiene needs. As they did not submit any documents, 
photos or other relevant materials, it can be taken as a negative sign for them as well. As an 
argument the Greek Government used that asylum seeker does not have evidence to prove his 
arguments for violations of conditions in the detention centre being inhuman and degrading, 
even if the duration of stay there is not that long as it has been in other cases.
106
 ( A.A. v. 
Greece
107
)  
Living conditions are also a question in this case under Article 3 violation. One of the reasons 
that can be said is the detention conditions, as they were unacceptable and not appropriate. At 
the same time, the responsible authorities did not help successfully to find accommodation or 
did not even try to find a person when being aware of the fact that he is living on the street 
also cause it. The Court considers the receiving country to be responsible for it, because of 
asylum seekers being vulnerable, especially as he had lived on the street for months not 
having access to basic needs for proper persons living. The Court has stated that in this 
situation violation of Article 3 has been, as living for months on the street has arisen negative 
aspects in a person's life. In the manner that he had to go through constant fear, feeling 
hopeless, desperate, it has also affected human dignity. The period of this situation has made 
the person feel that there is no way of progress to positive outcome and changes. Thereby, the 
Court considers the necessary minimum severe level has been reached. 
108
 Although, from this 
can arise a question - whether Article 3 makes an obligation to state to ensure asylum seekers 
with housing or financial aid? 
109
 This aspect has been looked at by Judge Rozakis in a 
separate opinion, emphasizing that the asylum seekers are vulnerable persons and in the last 
years between contracting states has formed a positive law form. Meaning that states have to 
follow it with common understanding and consensus internationally to provide the minimum 
for asylum seeker living related to food, hygiene, housing, clothing. In this case - Greece had 
to help asylum seeker with accommodation and material conditions for basic need 
satisfaction. Accordingly, taking into account also this aspect, the Court found a violation of 
Article 3 also for living conditions. 
110
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An interesting aspect has been discussed by researcher Lutz Oette
111
 also analyzing the 
connection between the Convention to economic, social and cultural rights regards austerity 
measures.
112
 The question can arise - are they interrelated and can be combined if the 
violation possibly could also arise the breach from economic and social rights? In the case 
Budina v. Russia
113
 the Court stated that as there is no specific division that would separate 
civil and political rights from economic and social so much as they could not be taken into 
account, thus it can also expand on looking to economic and social rights.
114
 In the case of 
M.S.S. the circumstances were unfortunate and unacceptable as the person did not have basic 
needs such as food or hygiene and where to live. Thereby, the argument also could arise that 
the state has to look from socioeconomic rights for more funding to the welfare aspect even to 
asylum seekers. On the other hand, as previously noted the state does not have to ensure 
financial aspects for asylum seekers. Still the positive law for helping them and not making 
them live in extreme poverty and on the street are applicable and also essential aspects not to 
raise violations to Article 3. 
115
 
This case has been significant not only because of the questions it raises, but also because in 
following years there had been at least ten other cases with similar issues (even a few cases 
years before M.S.S.case).
116
 Therefore, the group case combination has been created to see 
and understand the most common issues and to do research for a solution. Issues with 
detention conditions such as not having normal access based on a person's needs for sanitary 
and hygienic facilities, fresh air on both ways - not having proper ventilation and opportunity 
to go out and to see daylight or have enough food are the most common issues. In particular 
cases, the detention places can also be police stations, or border posts where they have been 
detained even if for a short period of time.
117
 This aspect shows that the problem is common 
in different type detention places and it should be changed. As all these group cases are 
against Greece, the necessary steps and improvement have been made from Greek side seeing 
that this is repetitive issues in the system. Although, what has been done and why such issues 
are in Greece will be analyzed in the further part of the work where the analysis of reasons for 
violations and emphasis on particular countries will be examined. As well as in the prevention 
part (as the last in work) to see how to combat this situation and make the system work 
successfully.  
Further will be analyzed other case law examples, however from a little bit different aspect as 
many cases include families with children. Children do have specific rights with additional 
protection, but Article 3 does not exclude children or somehow add specific rights or 
prohibition for children. It is absolute and for every person. Thereby, the situation with 
violation of Article 3 in asylum seeker detention places is the same, no matter whether it is 
adult or children.   
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3.3. Detention place violations regarding children  
Firstly, looking to Muskhadzhiyeva and Others v. Belgium
118
 case. Mother with her four 
minor children at the age of seven months, three and a half years, five and seven years (at the 
time of detention) left Grozny in Chechnya, Russia. They were seeking asylum in Belgium, 
but here the Dublin Regulation is in place, thus because of the regulation Poland was the 
country to take care of them. Belgium and Poland did not have problems with that. Thereby, 
the family had to wait and live over a month in a closed transit centre 127 bis, before going to 
Poland. This detention centre has not been entirely suitable for living there, especially for 
children, thus their application for violation of Article 3 has been submitted.
119
 In the role of 
mother, seeing that the place where they are kept is not appropriate for her children is heart 
shaking. Still, as she the whole time has been together with kids and they have not been 
separated, she must have felt better and less stressed. Thus also the Court held that the 
necessary level of severity to have a violation of Article 3 and inhuman treatment was not 
found.
120
 Furthermore, interestingly, that in this case even if the children were together with 
mother, the positive obligation for Belgium to protect children and keep them inappropriate 
and needed facility place was necessary and they had to comply with it. 
121
 
Looking at whether there has been a violation of Article 3 because of an ill-equipped facility 
for children, it is significant to look at factors such as age, health and period of time for their 
detention. At least two of the children have been identified at the age when they can realize 
what is the place they are detained and what is around them. Also, as the youngest is the most 
linked to the mother he might feel the emotional stress that the mother had. Nevertheless, they 
spent more than a month in this facility and according to doctor conclusions who stated that 
there should be a concern for children's health.
122
 Positively that they had access to a doctor 
and as a proof for this they noted that after specific psychological tests can be seen their 
condition deteriorates in mental state. 
123
 Moreover, this case highlights that according to 
Article 22 of the United Nation Convention on the Rights of the Child (1989)
124
 Belgium had 
to work and ensure necessary conditions for refugee status seeking children. Taking into 
account all circumstances, in the judgment the Court states that there has been a violation of 
Article 3 for children.  
Although the Court in the case mentioned above Muskhadzhiyeva and Others v. 
Belgium
125
 has found the violation of Article 3 regarding the detention conditions in 
Belgium's closed centre 127bis for children, nothing much has changed related to detention 
conditions in recent times. As years later the violation has occurred once more. For 
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confirming this statement, the case Kanagaratnam and Others v. Belgium
126
 is proof. This 
time a family consisting of a mother and three minor children Sri Lankan nationals (being 
Tamil origin) travelled from Congo to Belgium border seeking asylum.
127
 Their migration 
journey was longer as for the first time they did not get the entry permission and had to spend 
time in the 127bis facility. Also, the fact that the mother had a fake passport has not helped to 
proceed faster with asylum seeker application. Thus, they spent nearly four months in this 
facility. For application they concluded that detention place was not appropriate, amounting to 
inhuman and degrading treatment as a violation of Article 3.
128
 Looking back at their 
decisions, the Court also highlights that already previously there have been cases with 
violations regarding the children even if accompanied with relatives. The Court has stated that 
facility and conditions are not appropriate for children and can cause the disorder in their 
development and mental health. 
129
 
As it has been mentioned in previous cases and also in general about asylum seekers, 
also in this case the Court highlighted the vulnerability they have, especially for the children. 
The events that this family had to experience in their country of origin, had made significant 
shock and outrage for the children. The Belgium authorities have been aware of the facts as 
the civil war and flights they were to take and experience while actually getting to Belgium.
130
 
Moreover, their detention in a closed centre had made this situation even more vulnerable to 
kids. In the end, Belgian authorities understood the situation and circumstances, after the 
second try and application for seeking asylum, it was successful, afterwards getting refugee 
status.
131
 The author of this work considers the Courts' emphasis on the vulnerability of 
asylum seekers positively. Especially taking into account what they have experienced in their 
country and the travel experience they have had while getting to the new country of living. As 
well as the obstacles they had and the new environment where they have to live. (As in most 
cases, not appropriate.) Moreover, it is essential to take these aspects into account for 
children, as it seems to be done by the Court. Similarly to the previous case, also in this case 
the Court has taken into account and has pointed to the mothers` vulnerability to do the best 
for her children, to take care, protect and have the necessary equipment and environment in 
detention they were held. This could lead her to concerns, stress, incapability regarding her 
children's development.
132
 Although, as in the Muskhadzhiyeva case, also here the fact that the 
mother has been together with children was interpreted by the Court that it did not reach the 
necessary level to have a violation of Article 3 regarding the mother. 
133
 
Both of these cases are with similar facts and most importantly - in the same detention 
place. Thereby, the Belgium authorities should take necessary steps to not have further 
violations - to improve conditions or detain families somewhere else. As it was seen in cases 
the period of stay is taken into account but at the same time in one case the stay was for one 
month, while for another four months. This also shows that children have to suffer even for 
longer if the documentation takes time and they have to stay there. It can be an authority fault, 
however in Kanagaratnam case the fact that a mother had fake documents also made this 
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situation longer. According to the Children Rights Committee,
134
 states should forget about 
the ongoing practise to detain childrens because of parent migrant status, it is negatively 
experiential for children. At the same time of course, children should not be unaccompanied 
and detained alone. However, this is an encouragement for the states and authorities to work 
more efficiently so that children do not have to stay for a long time in detention places with 
not appropriate needs. 
135
 
Furthermore, the next case law example also shows violation regards accompanied children, 
seeing that this is an issue also in other states. For example in this case detention has been 
even shorter - 18 days- compared to previous cases. However, as highlighted previously the 
Court should look at each case separately, especially for Article 3 where the period of stay 
and age are highly relevant aspects. Taking into account these aspects there is an S.F. and 
Others v. Bulgaria
136
 case with a much shorter period - only between thirty-two and forty-one 
hours. Compared to previous cases it has not even been three days. Nevertheless, this 
emphasizes the necessity for the fact mentioning and analysis in this work. Thereby, for this 
case the Court had its judgment because of the unacceptable conditions the family (three kids, 
the youngest one and a half year) had to spend. The room itself where they were detained was 
not appropriate for staying - it was run-down. They were forced to urinate in the same room 
where they stayed, because access to toilets has been limited, this emphasizing the fact that it 
was dirty. Interestingly, the fact that it was quite well ventilated has been a rare aspect in these 
kinds of cases, as mostly ventilation is also seen as a problem. Nevertheless, this has not 
helped with other issues like dirty mattresses, some wet cardboards.
137
 The drink and food 
were given only after more than one full day. Especially for the youngest children it was 
important; getting baby milk after more than 19 hours.
138
 Thereby proving that detention 
conditions might affect adults and childrens even more as vulnerable groups even for such a 
short period spending there.  
Also Belgium's neighbour country France has cases violating Article 3. For example 
in the case of A.B. and Others v. France.
139
 Two applicants with minor children (at the age of 
four) fled Armenia seeking asylum in France which were rejected even for two times. In this 
time they lived in a detention centre, stating for not having an appropriate place for child 
needs. One of the main arguments that applicants had was related to the fact of detention 
location. It was close to the airport, thereby the noise level from the airplanes taking off and 
landing has been too loud and could be a cause for health problems. As this has not been the 
first time to see this as a problem, in 2007 there was a noise exposure survey. The level of 
noise was from 62 to 70 decibels (db). Further there has also been a reference from the World 
Health Organisation in respect to these results in numbers. Accordingly, at 30db sleep can be 
interrupted, especially for children, at 35db speech issues can arise, at 55db serious 
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discomfort and 70 db can lead to loss of hearing. 
140
Another aspect brought up by applicants 
is that this place was not suitable for children's needs, as the combination of previous factors 
with loud noise and physical conditions. Loud-speakers in detention often were turned on 
again raising noise and stress for the child. This has been supported by the fact of having a 
medical certificate proving children's traumatic experience.
141
  Furthermore, as the child is 
four years old, he should not stay the whole day in one room. Even as there was a small yard 
where the child went out and played, it was not really appropriate. The child has to follow 
parents by every step, even when having medical visits. Thereby, he also saw other adult 
detainees with whom they lived in the centre not only in everyday activities, but also when 
they have been handcuffed or police have been taking them.
142
 This case in aspects of age and 
length in detention is similar to Popov.
143
 Interesting, that comparing the present case to it, 
this time the Government tried to take a divergent aspect. The details such as age, length, 
what they spend in detention and conditions in this centre mattered in Popov, thus the 
violation of Article 3 was found. However, this time the Government emphasized the 
detention place condition was far better than in the Popov case. Conforming this with the 
special Inspector-General of Custodial Premises visit stating that this detention centre is one 
of the most family friendly, having necessary equipment or outside activity opportunities. 
Moreover, having games for children and needed food and toilet facilities available. 
144
 The 
author of this paper considers it interesting, and probably this should be looked closer, why 
the Government has stated that from both (Inspector and also report by CPT) was not 
mentioned about airport location and noise what they are making if in 2007 there was a 
survey and the noise in numbers of decibels were compared to the World Health Organisation. 
Nevertheless, the Court also relied on previous case law (also to those cases mentioned above 
in this field) where there has been a violation of Article 3 in detention places because of not 
appropriate conditions for a child. The matter to support the Court's decision has been the 
factors such as age, lengths of detention and unsuitability of the premises for the 
accommodation of children. Can say that this is established as a principle what the Court 
takes into account when looking at these kinds of cases.
145
 Regarding this case the Court 
recognized that the child was not left alone, he was accompanied by parents and actually 
spent the whole time with them, even during medical visits for parents. But that cannot be the 
factor for authorities to not comply with the positive obligations.
146
 However, exactly this 
detention place where they were detained according to reports has been recognized as one of 
to receive families and special rooms for families are coordinated as well as NGO`s has stated 
that conditions from a physical aspect are not a problem in this centre. 
147
 As the detention 
centre is entirely close to the airport and its runaways, there is no need for special reports to 
understand that the sound is loud being located so close. This airport's location and its 
outcome have been described in the words of the Court as:” being particularly high noise 
levels which have resulted in the land being classified as an “area unsuitable for building.”148  
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Thereby understanding that children who need and will play outside will be affected by these 
noises. Moreover, the question here can arise - if the Court has stated this area as unsuitable 
for buildings will all other cases related automatically will also have a violation of Article 3? 
The important principle, in this case, has been the age and length of the stay as the conditions 
as such for a short period of time would not reach the necessary level of severity for violation 
of Article 3. Although, the Court understands that even that can be stressful for children at 
such a young age. Thereby, in this case the period of stay in this detention - 18 days - has 
been sufficient enough to have a violation of Article 3 for children taking into account aspects 
that a child had to go everywhere with parents.
149
 However, need to note that every case 
should be looked at specifically, because there might be cases when the duration is shorter, 
but conditions are worse. This real-life example can be seen as a combination for both 
sections - detention condition violations regards children and also in airport transit zones as in 
this case was close to the airport. Thereby, the conclusion that detention for asylum seekers 
should not be only looked at from the inside conditions, but as well as the outside and its 
location with meaning that the airport and its territory as such is not appropriate for a stay.  
 
 
3.4. Detention place violations in airport transit zones  
 
The way itself for asylum seekers is hard emotionally as well as physically and in the  
most situations lengthy. Unfortunately, not always the process itself might be smooth, even if 
there are regulations and guidelines for it. Reasons mentioned before as not having necessary 
identity documents or the actual reason for coming to the border might be few of them. 
Thereby, there are also cases where persons are not directly transferred or detained in special 
detention places, but rather somewhere else. In the following cases - airport transit zone.  
For example, in case Riad and Idiab v. Belgium
150
 Palestinian nationals left Lebanon 
for the reason of danger. They were detained in the airport transit zone. Stating that there were 
not even bedrooms or beds, they did not have fundamental needs for humans such as food for 
a few days. Positively, that around detainees were working people who helped and gave some 
food, they have been as lifesavers for them. 
151
 Furthermore, there were no specific places or 
rooms for laundry, so they were not offered or in any other way really provided an 
opportunity to wash clothes or even themselves.
152
 Although this situation happened more 
than 10 years ago, the next case is as evidence showing that even recently violations are still 
happening in airport transit zones, having inappropriate conditions. 
As well, case Z.A. and Others v. Russia
153
 in which four persons with different nationalities 
(Somalian, Iraq, Palestinian and Syrian) reached Moscow, Russia, but unfortunately, that was 
                                                 
149
  Supra 139 § 114,115.  
150
 Riad and Idiab v. Belgium (Merits and Just Satisfaction), no. 29787/03 and 29810/03, 24 January, 2008, 
ECLI:CE:ECHR:2008:0124JUD002978703  
151
 Ibid. § 42  
152
 Ibid. § 42  
153
 Z.A. and others v. Russia (Merits and Just Satisfaction), no. 61411/15, 61420/15, 61427/15, 3028/16,  
21 November 2019, ECLI:CE:ECHR:2019:1121JUD006141115 
27 
 
the only reaching point for them. Three applicants spent a few months while one of them 
almost two years, which can be seen as a highly long period, especially as they were refused 
refugee status and had to spend time in the airport transit zone.
154
 Conditions have been 
similar than in the previous case, while other aspects such as sleeping on the lit and most of 
the time full airport and transit zone with people, thereby also noisy conditions. 
155
 Common 
things such as no access for normal cooking or food, showers, washing clothes has been 
highlighted in both cases. In this case Z.A. and Others v. Russia case the Court stated that it is 
aware that international airports can sometimes be overcrowded also with the entrance of 
asylum seekers. However, as the Court has stated and it has been mentioned in other cases in 
the thesis, Article 3 cannot have any exceptions and it is not acceptable in any circumstances 
to have violations. This transit zone was acceptable for a short term stay while authorities 
decide the further procedural steps. Although, as in this case the period for one person has 
been almost for two years, it is not an acceptable detention place for a person for such a long 
period.  
 Looking to the airport transit zone in the name already can be seen that most probably 
the airport as such would not be the appropriate place for detention, even more the transit 
zone. This has also been proven and strengthened by previous cases. Need to take into 
account the airport as the place, an institution, usually does not have the common office hours 
from nine to five. Rather it is open all the time, with some more active hours and some less, 
but this statement of being crowded and noisy can be understood by the applicants as it is not 
hard to imagine the activity and movement in it. Not even thinking about having the 
opportunity to have outside and outdoor activities as mentioned in cases.
156
 Moreover, the 
procedure for application and status granting questions in this thesis are not analysed, but it 
has also been a problem in these cases. Therefore, that also is one of the common reasons for 
violations, that procedures take too long or authorities are not complying with their job 
appropriately, because in aforementioned cases persons have been different nationalities, thus 
also the justification for having procedural issues with specific country nationals also should 
not be the explanation. Airport transit zones as detention places are seen as problematic. If 
more attention and solutions for it will not be provided, in the following years asylum seeker 
stay might increase. Thus leading to more cases to the ECtHR. There is also a mix of people 
staying there - asylum seekers, persons waiting for expulsion and the ones with border control 
problems. Also, Portugal has highlighted this issue. Politician Eduardo Cabrita says that 
conditions for detention are poor and asylum seekers should not be kept here. Especially after 
the recent murder at Lisbon airport.
157
  
 
4. CHALLENGES AND OBSTACLES TO COMPLY WITH INTERNATIONAL 
LEGAL FRAMEWORK  
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One of the common reasons why people leave the country and become asylum seekers 
are because of the undesirable conditions in their countries such as war, political or religious 
pressure, poverty. Fear of returning back to the country should be justified. In most cases 
people are forced to flee their country. This is what differs them from migrants who might 
want to seek economic wealth or improvement for life. Taking into account nowadays 
possibilities and how fast the world is developing, reasons can be studies, work or just live in 
the country they wish. 
158
 As already can be seen in the cases some unifying issues such as 
overcrowded rooms, not enough food, not possibility to see daylight or to go for outdoor 
activities are just a few examples to note. This paragraph will analyze closer what could be 
possible reasons to cause and foster violations of Article 3 widely. Asylum seekers are not a 
new issue whereby the Council of Europe countries and also other countries should deal in the 
world. While there will be a hunger, discrimination, war there will also be asylum seekers as 
the conditions where they have to live are not appropriate and safe for person to live 
physically nor mentally.
159
  There can be assumptions for reasons why there are violations for 
example the country in general is not paying enough attention to asylum seekers detention 
places. This can also lead to not having sufficient funds so there cannot be necessary needs for 
sanitary aids, food, or other equipment or even personal to work there. It can be a reason why 
people cannot go out to see daylight normally (which should not have a need for additional 
money) as there are not enough workers to manage it. However, taking into account that 
Article 3 is absolute nature this article does not allow to have any exceptions also in cases of 
detention places. Thereby, significant events, political situations in the world and the most 
common or essential possible reasons for inhumane and degrading detention places should be 
looked closer. 
 
 For fostering people seeking asylum in the world, an essential event to look at is Arab 
Spring
160
 as it was a turning point with negative light. It started in 2011 and unfortunately has 
not ended even till year 2020. As a movement including country by country people started to 
show their dissatisfaction with the government and having pro-democracy protests. The 
beginning of it with a comparatively successful outcome for Tunisia has been a reason for 
starting protests in other countries. People also wanted to change of regime, democracy, rule 
of law and human rights as these are fundamental values like elsewhere in the world. 
161
This 
tremendous event has brought negative outcomes for many countries and their people to even 
having to experience civil war. It has not led to changes only in their life and internally, but 
also in the Arab region as such. What could be the reconstruction and recovery for the country 
to be able to have their people living there starting with basic and fundamental needs and 
continuing with the government, political and economic aspects is still a question. According 
to Thomas Hobbes Leviathan 
162
 it can be understood that the security and protecting 
countries citizens from violence is one of the government's fundamental functions. The state 
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cannot be alive if the security is not ensured.
163
 This we can see in the Arab Spring example 
with understanding that conditions are dangerous for people and they cannot live there. 
Thereby, asylum seeker numbers have increased a lot as the Arab Spring has affected not only 
their internal relations, but also neighbouring and a bit further countries like EU member 
states. This has led also to overthink many aspects such as asylum seeking procedures, 
mechanism and external borders for the EU, as well as economic aspects. 
164
 Asylum seeking 
persons are coming by sea or land from many countries and the Arab Spring outcome has led 
to a huge issue - massive migrant crisis in 2015. Need to mention that along with asylum 
seekers there might also be migrants for economic benefit, but the focus is on those who are 
forced to flee the country and are seeking asylum. 5,2 millions is immense number reached in 
the end of 2016 by asylum seekers from countries like Afghanistan, Syria and Iraq having 
entered European Union countries. While in 2018 Afghanistan and Iraq (each 7%) and Syria 
(13%) have also been the main three countries for application in EU+ states. 
165
 However, at 
the same time need to remember that Arab Spring has not been the only reason for the 
migration crisis which has led to huge amounts of asylum seekers, thus overcrowded 
detention places, not sufficient conditions thereby leading to violation of Article 3. Also, in 
countries such as Afghanistan or Somalia
166
 conflicts have been before Arab Spring with 
millions of asylum seekers. However, the combination of previous migration and quite 
massive migration from Arab Spring countries has led to main immense people movements 
such as the crisis.  
Italy, Greece and Spain are one of the top countries where to seek asylum, especially in the 
Mediterranean region.
167
 The main argument is because of the country geographical location 
and also following Dublin III Regulation
168
 procedures countries of first arrival as in this case 
these three will have to deal with asylum applications mostly. Therefore, the massive and 
chaotic arrival of an enormous number of people seeking asylum has made the situation 
uncontrollable and not being able to ensure all basic needs for everyone.
169
 For example, 
Greece has many islands and also for these they have to take care as people are reaching not 
only land but also islands which are not with large capacity.  It is not always easy to predict 
and be ready for asylum seeker arrivals, especially of the large groups. Nevertheless, even 
preparing for it, these places have not been able to receive that many people. Thereby, facts 
which have been mentioned in every case if not as the main problem then as an issue beside 
for detention facilities being overcrowded is an issue. Registration and asylum procedures 
take time, especially if there are so many people and there might be problems with 
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documents, language barriers which will be solved, but will take more time. Waiting in line 
for hours, possibly days might already be seen as an inappropriate way to deal with arrivals so 
not everyone has to get some basic needs or help immediately. Also, as it has been justified by 
case law examples there will not be enough fresh air and ventilation is a problem if masses of 
people are arriving.
170
 Thereby, the possibility to go out in the daylight and fresh air is needed 
even more not only for the health aspect, but also for the possibility for physical activities. 
Because spending the whole time in a room or only in bed with limited movement is not 
appropriate for people, especially children. If the capacity to receive people is less than people 
arriving, then the conclusion can be made - not enough space for everyone. Even if the 
sanitary facilities are in good condition the breach can be reached on time for waiting to get to 
the one, again this is because of overcrowding. Same goes with the issues with food, needs for 
children as playgrounds or separate family rooms. This all leads to the conclusion that 
countries with EU external borders and being closest to countries like Arab or Middle East 
where the wars are happening will reach the first ones. Receiving more people than detention 
capacity is one of the main reasons why people have to live in inhuman or degrading 
treatment conditions.  
Fact by itself having many people, in this case, masses of people seeking asylum is a 
way to understand that this situation needs more money. Thus, economic aspects are also 
important. The EU is trying to work together on this and support countries and have common 
vision although not always it has been that easy. For example, Germany showed the interest 
and open borders if asylum seekers can reach Germany 
171
 while there are other not so “open” 
countries. Even when there is asylum seeker relocation and transfer from full countries, for 
example Slovakia has emphasized that it wants to receive only Christian religion asylum 
seekers. 
172
 Thus, not always in these aspects it is easy to reach a consensus. Nevertheless, the 
situation from economic aspects has been harder for Greece as well as it is one of the 
countries to receive the most asylum seekers in the EU, at least at the first arrival, because not 
every person is applying for asylum in Greece. Greece relations with economics, debts and 
loans has not been a new problem only since 2015 at the same time as the refugee crisis.  
However, not looking too deep in the history and reasons for Greece's debt crisis, anyway it is 
clear that there is some relation which has to be asylum seekers. Greece did not have an easy 
situation for themselves and having additional people to maintain is also not an easy task not 
only from economical aspects. Especially for example in the Arab Spring case or as migration 
crisis which led to pressure on Greece even more as the need for shelters, detention places, 
sanitary needs, food was necessary. Evenmore, some education for children, language, and 
helping people get into the labour market has also played a role in money demand. This also 
applies to other previously mentioned Mediterranean countries; Greece is a bit more on the 
spotlight as the inhumane detention conditions are seen more and the debt is also an additional 
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aspect. 
173
 The situation with fundings might be complicated and not solved in the first 
months, but anyway countries should try to deal with the issues as fast as they can, so the 
asylum seekers should not suffer from it. In one of the interviews years back with Greece's 
Minister of Police and Citizens protection and politician Christos Papoutsis
174
 said that this is 
not the best time to invest for facility improvement when there is austerity on the countries 
own citizens. Moreover, as the citizens have decrease in salaries, thus they have to adapt to a 
bit different living conditions and situation. It would not be good to use much of the national 
budget to improve detention conditions. He has emphasized this more on the illegal 
immigrants, however while the person is waiting for asylum application they might stay in the 
same detention.
175
 Also, from the aspect that the cutting of national budget can be a reason for 
other human rights violations in future, expressing that Greece cannot deal with it by itself 
only. As well as Article 3 states that “no one…” should experience inappropriate behaviour or 
conditions, thereby whether it is asylum seeker or illegal immigrant detention places should 
be in appropriate condition.  
 
 
5. PREVENTIVE MECHANISMS TO ENSURE ARTICLE 3 COMPLIANCE 
 
After determining the issues with compliance with Article 3 by the case law and 
possible reasons, the last paragraph of the thesis looks at the preventive mechanisms. It is 
necessary to also look closer to see the possibilities of how to deal with the arising violations 
and to prevent them and how to stop them forever. Combination stop forever can sound quite 
idealistic, but according to Article 3 absoluteness there actually should not be cases with 
violations. Nevertheless, as also with other laws there are violations, thus preventive 
mechanisms are for helping to deal with it. Also, need to remember that the state does have to 
help and prevent violations because of positive obligations to safeguard it even if it is 
perceived by the Court more than the Convention.
176
 Furthermore, according to Article 1 in 
the Convention, the member states do have an obligation to provide the rights. In this case, 
providing Article 3 and taking the necessary steps to prevent people from experiencing torture 
or inhuman or degrading treatment.
177
 Followingly, CPT and APT as the main preventive 
tools in asylum seeker detention place violations will be analysed.  
Back in 1989 when the European Convention for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment was established, it showed the serious 
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position and the need to take preventive steps.
178
 Followingly, besides theoretical approach 
also CPT was created to have practical processes. The relevant difference between ECPT and 
CPT is that CPT does not need consent or some documentation where the state would agree 
for a visit.
179
 This is an essential step for the work, because then the situation can be seen as it 
is, rather than the state might try to improve something before the visit. Until nowadays it is 
working efficiently having state visits and monitoring to improve existing conditions and 
prevent further ones, additionally giving recommendations.  As well as to inform other 
member states about the current situation in specific countries, prevent expulsions which 
could lead to the violation in detention places. Importantly, observe the existing problems to 
understand how to solve them. 
180
 For instance, in the discussed case M.S.S. v. Belgium and 
Greece
181
 CPT work has been seen. The applicant was in Belgium, but following Dublin 
Regulation it had to be returned to Greece. There was information and reports by the CPT that 
detention conditions in Greece specifically for this situation would not be appropriate, thereby 
leading to violation of Article 3. Nevertheless, the person was sent to Greece, thus the CPT 
report might not be taken fully into account. To have more significance and purpose for the 
CPT recommendations, PACE
182
 highly emphasizes the national parliaments to implement 
and cooperate; it is an essential step for real improvements. This is also indicated in Article 10 
of ECPT if the state refuses to comply with recommendations. 
183
As previously noted one 
thing what CPT does it also informs other states about possible violations and is an example 
of how to prevent violations before even arising. On the other hand, a significant and 
influential aspect it might have on the Court's decisions. 
184
 For instance, as other legal 
instruments, the recommendations as such or other documents from CPT do not have a 
binding effect on the Court. However, the Court does consider CPT work and depending on 
the case and situation it might use it as a helpful resource for the case judgment.
185
 Especially, 
in situations when the Government might state that the applicant (detainee) does not have 
enough evidence about some statements and taking into account their status or circumstances 
it might be true. For example, the Court considered and took into account the CPT reports as 
additional and necessary information to prove that conditions where the person was detained 
was not appropriate and contrary as they should be in the case Yordanov v. Bulgaria.
186
 As 
the report was used to prove the conditions, from this aspect it also does have a jurisprudential 
effect.
187
 
However, there is also a thin line for the Court to remember. Not always the CPT will use the 
same phrasing for describing the conditions in asylum seeker detention places as Court. Thus, 
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sometimes description might be inappropriate, but the judges know it and are paying attention 
to this. According to Josep Casadevall, Vice-President of the ECtHR: 
  
The reports by the CPT are primary sources for the Court, both for clarifying the facts of 
cases brought before it and for developing standards for matters which fall within the 
jurisdiction of the CPT. 
188
 
 
Thereby, the CPT documents can be used in the Court helping to identify violations; state 
visits seeing the real life and then assessing the needed steps for improving the situation and 
by this inform other states to prevent possible violations.  
Additional preventive mechanisms can be the Council of Europe Commission for 
Human rights. It also can raise awareness and help to prevent violations of torture, inhuman or 
degrading treatment violations in asylum seeker detention places and living conditions. The 
Commissioner also has state visits and this can be a tremendous bilateral tool to communicate 
directly to necessary state ministers. The Commissioner writes his thoughts, concerns, vision 
and things which should be improved according to his visit and claims and sends a letter to 
the necessary ministry.
189
 The decisive matter in this is the states Minister's answers (depends 
on the state, whether it is a Minister of Justice or Minister of Citizen Protection how it was in 
Greece situation, for example.) Firstly, the minister shows respect for the Commissioner's 
interest and from the Commissioners side the first step has been reached - can be sure that the 
message has been received. Secondly, it does not immediately mean that the state will do all 
necessary steps to prevent violations, nevertheless this is just a beginning for their 
communication and the State should take into account recommendations even if they are not 
binding. 
190
 Moreover, after the visit, as an example also can be taken bilateral communication 
in the last six months has been between Commissioner and Greece Ministers. The issue 
concerning the need to transfer asylum seekers from Aegean Island to the mainland because 
of the inappropriate conditions. The Commissioner is not satisfied with the real-life situation 
during the visit and has stated that there is an urgent need for leaders to look right into the 
problem rather than “not see it” for the issues they know the needed steps. 191 These kinds of 
serious words and encouragement from the Commissioner side can help to prevent violations 
or faster solve the existing problem.  
Another international instrument which can help for preventing arising violations or 
help to detect existing is APT. It is not related or as a part of any other international 
organisations, thus being an independent NGO is working globally.
192
 Nevertheless, as the 
torture does not have borders and to achieve goals for having a world without torture, the 
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cooperation with different organisations and institutions is necessary. Therefore, in 2011 in a 
joint project with the Council of Europe's Committee on Migration, Refugees and Displaced 
Persons of the Parliamentary Assembly they emphasized the possibilities for parliamentarians 
to visit detention centres. 
193
 The need for this project is because the immigration detention 
places have not always been on the priority side for the governments, leading to an oversight 
in this field. Therefore, informing more parliamentarians for visit options in asylum seeker 
detention places is also a way for improvements. As they have the power and they can 
influence the legislative process and budgets, visit is a useful activity. Moreover, it would 
give them a real-life impression about the ongoing situation from first-hand information. 
Also, to see whether the existing laws are actually followed and implied and to monitor the 
detention conditions - is it in conjunction with the standards providing needs according to 
costs and budgets and human rights in general. 
194
  
 
Followingly, in 2013 the guide for parliamentarians “Visiting immigration detention 
centres”195 has been created to help them to understand, prepare and be ready for visits and 
meetings with detainees. Swiss member of PACE Doris Fiala 
196
  has highly emphasized that 
it is important to see with their own eyes the detention places, as it is too far to actually 
understand how it is and how it looks if you have not been there. 
197
  
For instance, a private lawyer and parliamentarian Daphné Dumery from Belgium has used 
this opportunity and visited detention places from both work sides.  In visits she has seen the 
high-stress levels for detainees. After visits, she focused and supported new legislation 
“coaches” which are helping to deal with stress, also in deportation situations and if there is a 
degrading treatment it can also help to outride it. 
198
 Italian parliamentarian Giacomo Santini's 
visit was on Christmas day. Not because of the symbolic day, but mostly because no one 
would really wait for the visit on this holiday and he would see the real conditions there. He 
had meetings with people and only guards who actually have many complaints. He 
understands that direct changes cannot be implemented immediately, thus he organized 
meetings with the heads of the centre including the press to pay more attention to these 
centres. 
199
 These examples show that not always big changes in law can only change 
situations. Also, these visits following with small changes are important for those detained.  
However, without a member state active internal actions, positive outcomes for changes is 
harder to reach. Therefore, need to mention the National Preventive Mechanism (NPV). It is 
independent of governments, but works closely with member state relevant authorities, more 
on bilateral relations. Thus, they can see some improvements in national law or proposals 
which could help for specific countries. 
200
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APT with its practises and experience cooperating and monitoring torture preventive 
operations in the world can share valuable knowledge and experience from other country 
assessments to help to prevent inhuman degrading treatment or punishment worldwide. There 
are also many organisations and institutions like UN Committee against Torture,
201
 UN 
Subcommittee on Prevention of Torture,
202
 Amnesty international
203
 who are working to 
prevent torture. Thanks to them a lot of work has been done and improvements have been 
seen. Nevertheless, can only imagine what could be the situation if they would not work. In 
this part of the thesis, the emphasis was on the CPT, CoE Commissioner of Human Rights as 
they are linked more with the CoE region and can more directly help in these member state 
countries. APT was taken to show with examples how also international NGO cooperate and 
help.  
 
 
 
 
CONCLUSION  
 
While doing the research, the thesis theme and subject has proven it is a quite topical 
issue in the world for the last few years. Moreover, after the research can be seen that while 
there are reasons for people seeking asylum, CoE countries will have to help and solve the 
arising issues. Thereby, leading to understanding that this is and will be the question on the 
agenda further as well. The topic of this research has been primarily for asylum seeker 
detention places as most violations of Article 3 have been found on it. Especially for the 
detention conditions, thus it also leads to analysis and research for this issue in depth.  
 
 In this thesis, high significance was for Article 3 ECHR “No one shall be subjected to 
torture or to inhuman or degrading treatment or punishment.” Through research it has proven 
its need as back in the 20th century than also nowadays. The level of severity does say how 
serious the actions were. Thus, the Court is working with this line when to understand which 
definition would represent a specific case. 
Dublin Regulation III and 1951 Refugee Convention also has an important aspect, 
because these legal instruments influence person stay in detention places. With the 
inappropriate fundamental need providing or overcrowded, in most cases it leads to a 
violation as well as to stress for a person, especially for the children.   
From the case law and the Court's findings can conclude that most of the violations of 
Article 3 have been done regarding detention conditions. Providing facts in analysis has been 
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an essential element, because it describes the conditions where asylum seekers are staying, 
thus the Court might assess and come to a judgment whether there is a violation and to what 
level.  Also, the case law has been divided by similar detention places where the violations 
have been found. Although, most of the cases have common issues like - rooms are not 
ventilated, people are not allowed to go out to have daylight or fresh air, thus also no outside 
activities. Furthermore, poor hygiene norms and lack of food or water, overcrowded rooms or 
not appropriate places for a family are some examples to mention. From the Court's 
judgments can conclude that the airport transit zones are not appropriate places for asylum 
seekers to stay. It can be accepted for a short term stay for some documentation reasons or 
expulsion, but not as for months and years as it has been seen in the cases. 
Positively, that the Court has noticed and taken into account also children's needs and 
special surroundings and environment. Especially this has been taken into account when 
looking to Article 3 rather than additional laws which protect and ensure special needs for 
children also when seeking asylum. Thus, the violations for detention conditions have been 
found for the children not having appropriate conditions rather than for a parent who has felt 
powerless and lives through the idea that as a parent cannot ensure some fundamental needs 
or essential equipment for development for his children. Significant aspect, what the Court 
has emphasized is for these persons' vulnerability. Especially children's vulnerability, thereby 
the Court has taken judgments for having violations. This also emphasizes even more that  
inappropriate conditions are making them suffer even more. 
 
 Also, this work shows that Article 3 violations regarding detention conditions are the 
ones affecting people and leading to stress also because of their unknown futures. Thereby, it 
can be concluded that violation has not been done from the workers in detention places 
specifically to individuals for special emotional degrading or to hurt or injure them.  
Therefore, the violation of Article 3 regards torture has not been found in this research. 
 The outcome from the case law examples is that not appropriate conditions, unprovided 
fundamental needs lead to inhumane and degrading treatment, making persons feel helpless 
and live in devastating conditions which are contrary to the Convention. 
  
 Therefore, for the research question “What are the issues of compliance with Article 3 
of ECHR regarding asylum seeker detention places?” answers can be summarized by not 
having appropriate detention conditions; not specific attention to asylum seeker detention 
questions by the states, thus not enough budget for detention conditions; too many people, 
leading to overcrowding which leads to uncontrolled living in detention places. Also, the 
factors that the detention places are built in unsuitable areas or the environment is not family- 
friendly sharing rooms with other asylum seekers or not having the necessary equipment for 
children also as a vulnerable group is leading to incompliance of Article 3. 
 
 It was essential to look also to the factors which could lead to overcrowding or to 
persons seeking asylum in general. From the research findings it is clear that the massive 
country fleeing is a result of the wars like Arab Spring caused. This has been one of the 
crucial aspects why it has led to overcrowding, therefore it leads to other fundamental need 
non-provision. Another additional finding to the first one has been the economic aspect. It 
goes hand in hand with the first reasons for mass fleeing as there is a need for money to 
provide many of the necessary things, also the people working in detention places if the 
amount of incoming people is large. As there are EU countries with more pressure on these 
questions because of their geographical or political reasons like Greece and Germany, there is 
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also a need for a common strategy, solutions, and budget planning. CoE undeniably is 
working on this, however, by the case it is seen that the issues have not been solved, because 
there still are violations.  
Mostly positive outcomes can be concluded for the preventive part of the work. CPT, 
APT, NPM, CoE Commissioner for Human Rights - the author focuses on the ones directly 
involved in the CoE region. CPT has been seen as effective because they have power for 
unexpected visits, thus seeing the real situation. Also, their recommendations are not binding, 
however there are instruments on how the state has to take them into account. As well as, 
highly positive is the finding that the Court appreciates and takes into account their reports for 
judgments. NPM differs in that it is linked more closely to the country. Having bilateral 
relations and observations, thus the preventive steps can be recommended internally. The 
Commissioner for Human Rights might have a more private and maybe a higher power, 
because of the direct letter communication with Ministers making it feel more responsible. As 
well as this is the place where other states can see how satisfactory are other states. APT is 
seen as a great NGO and can be a great bridge for its knowledge and information sharing from 
other countries also outside the CoE scope. Seeing that monitoring and visits are an active 
part, especially for the countries where the conditions are inappropriate. However, probably 
more can be done to prevent and not have violations at all, especially in overcrowded places.  
The author identified and suggests that further research can be developed on civil and 
political rights relation towards socio-economic, to see how they interrelate regards violation 
of Article 3. The aspect that the state should look on these issues from the socio-economic 
side and possibly provide more from welfare has been seen in the case law examples where 
persons did not have fundamental needs and had to leave on the street.  
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